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have a "surplug” of $1,352 anﬂrally.' Having| found the
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"The decision of |[the House of Lords 1in Gammell v.
Wilson [1981] 1 All ER 578 has been follopwed by other
judges. |I see no| reason to differ from fmy brethren.
Jn the principles| enunciated therein, I| assess the
sgnplus available |to the icleceased after Heduction of
his living expenses at $30,00 per week or §1,560.00 per
annum.
I apply a multiplier of 14} $1,560 x 14 = $21,840.00"
It does not appear from the |judgment what gvidence was
before the learned judge to drive him to the [deduction of
$20 per week [(or 40%) |of the |deceased’s earn|ngs for his
living expenses, though|one asspmes that his usd¢.of the word
"assess" 1is to be taken to |mean he was agsessing the
evidence. What is clear to me {3 that it is highly unlikely
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So that from the standpoint pf precedent, this casg is

really of no value and I only mention it in passing to

demonstrate that as iate as (1985 there continued tp be

confusion in the mindﬂ of some| judges as to preclsely |[what

v

they were about in this area.

Of much greater interest is Grindley, in which Panton |J.’'s

judgment opens felicitously:

E ]

"“arth Bethune Gﬁindley was an extraordinary man. He
was 35 years old at the time of his death; yet, he¢ had
gired thirteen (13) children by at least nine wq@men.
It seems as if he may have been rgunnlng out of pames
for these children as there are twp daughters whowrear
the name ‘Karen’| and angther tw¢ who are knowp as
‘Janet’. Garth Grindley lived with one of these wqmen,
Kathleen Parchment, at Lover’s Lang, Black River. | She
described him, in evidence, as one who used to |wear
fancy clothes; one who was "handsome, guite loying,
friendly, and very hardworking”. |He died on Febyuary
1, 1982, at the Kingston Rublic Hospital, after h4ving
been involved in a motor vehicle adcident.” °

‘or the purpose of assessing damages fpr the ‘lost years’,

the judge found that |[the deceased’s tdke home pay wad, on




" average,
available surplu

basis:

"Considerin
personal 1i
that he wou

less than $300.00 pe

dresser!
definitely
LY

Applying a mult]
light of subs
$145,600.00 in d

i ‘think 4t dis £
the first inst
awareness of the
the requirement
and to arrive at

years. [Elsada

$500.00 per w
s would

Morgan

ek and

ave been

]

g that ¢

fe, one
1d have u
>r week.
The plus tha

no highex

sur

f 14 (pa
authorit
r the lo

iplier o
equent
amages fo

alr to say that,
ance declisions
principles invol
the evi

igure fo

to assessg

a fair f

. provided

its first opport
award of damages
the Co
principle gquite
judgment (he spo

Supreme

urke

consider
1s head
by this
The £
e Court)

unity to
under th
had
freely.
ke for th

matter from Oliver v. Ashman, thr

Skelton v. Colli

44

ns, to |Pickett

Then
citing with app

e comes

Gammell (previou

to the ¢
roval som

uestion

sly referred to

commente

supra), the learned judge

"1 understa

must be med@ to asge
1

is availabﬁ

the lost years and

reallistic r

there can be no question of

evidence wa
There is no dou
summary of the p
authorities. T
respect,

an unfo

a4 source of conf:

5 exiguou

hen

nd from these obs

8 as dai
e the loss the
he figu
elationship to th

L=

bt, with
rinciples
the
rtunate e
usion in

respect
to be

learne

r

rror whi
subseque

12

the decedsed led‘ an ex
which inv
sed for his personal mal

than $2¢(

e observations of Lord
I

that of

this
$200.00, 3

on the

rolved many womsg

except fbr a co
cited demonstra
ved and, In par
lence, scanty as
r compensation f
the Court of 3
the appropriate
nlthough,

time been ap

as has

traces the hisf
bugh the Austral
and finally on f{

of assessment

'd as follows:

lages from such ¢
e arrived at m
factual realit
nominal award H

that this is

o

judge fell 1}

nt cases. I can

amount

n,

ticular,

blying
st part of Carey J.A.'s

and,

the
following

v

traordinary

I found

htenance no

After all, he yas a fency
2refore would |have been
0.00 per week."

ssibly a bit hfigh in the
es) Panton J. awarded
st years.

iple cases,
Le

a
of
it may be,

br the lost

ppeal with

hess of the

been seen,
the

ory of the
lan case of

o Gammell.

after
Scarman in

in this paper at page 5,

rvations that ap endeavour

rvidence as

ictim has suffefred during

ist bear a
ies. Thus

ecause the

.
h ]
-

a correct

xtracted from thle relevant

d

nto, with

ch has to some ejxtent been

hot, tp be

fair

'



alr,

avoid a 1length

arey J.h.:

"In the present a
$21,84

amount of
earnings in the 1
this assessment =~

"The deciston| of the H
Wilson (1961)(1 All E.
other judges.
On| the prin
assess the surplus ava
deduction frog

brethren.

week or $1,56
14. $1560 x

The learned judge
wage at $50.00.
at home with his

for his food and $
and a further $10.0(
girlfriend,

house,
by his
testified that he

because he, liked to dress W

It was arqued t

assessed at no moxye than or

Accordingly, the

assessed as llving
and using his multiplier g

be %884 p.a. x 1
argument rests on
Anor v. London Tr

13

y guotat

peal,
.00

e salid:

I see

his 11
per ann
4 = $21,

ssessed
here was
arents at
20.00 to

Carmen
spent hig

hat his

surplus
expenses

4 $12,
a judgmer

ransport

th
for

$st years.

which

376.00.

from

‘

Lon

e learne
the d
He ga

ouse of
R. 578 h
noe reasor
ciples en
ilable tc
ving expe

Em.
40.
the deces

also evi
nd contri

"

Hudson
5 money g
ell.

living
e-third
theg
;, should
£ 14, it}

t of Web
xecutiv

410, [1982] 1 Q.

similarity to the

deceased was kill

was aged 25, was
and step-father.
#25. per week.
clothes and other
The learned judg

years would be o
first 5 years of
of those earnings

Although
the Court of App
(supra),
¢aproval of the
Harris' case, a
proportion of the
have spent exclu
reason for a re
OfCennor, L.J.,
(supra) at page 5

"In the cour
a simple s
calculating
Acclidents Ag
wife and chi
called for
housekeeping
how much for

ed in an
employer's negligence.

the case
eal in
the approach of Webster, |

sort
in
65:

se of tim
olution

ts in cas
ldren.

B. 489 a
> instant
At
unmarrie
He gave
He

was dec
Ha

d and 11

spent
items for
e determ}
estate for the deceased’s

ne-third of his'!

case wh
appeal.
accident
the da

most .
himself
ned tha

Lords in Gammell
hs been followed

unciated therei

nses
‘I apply a multiplier

sed worker’'s we
dence that he 1
buted $10.00 we
assist im the running of
to maintain a child he

n clothes and s

expenses
>f his net earni

e calculation
The

ich does bear

te of his death
ved with his mdther
his mother between #15.
bf his earningg

the judgment | of

judge allowed
ceased’s loss
e his reasons

an
of
for

B o
by
my
I
fter
per
of

to differ fro

the deceased a
at $30.00

plcly
Lved
bkly
the
had
hlso
hoes

His mother

be
ngs.
have
eek,
puld
this
te &
E«R.
some
the
his
he

should|

judge should
be $17.00 per w
W]
basis for
ter, J., in Whi]
[1982] "1 ALl

In that case
at work due to

and
on
and on girlfrignds.
the ’award to| the

lost e

ided beflore the declsio
Empress MolLors

rris v.

arnings in the
et earnings for
the 15 years purchase and one-qudg
for the remaining 10 years.

lost
the
rter

h of
Ltd.

Court.

deceased
sively o
to

t
the net

I
a tedio
money wa
the chi

Both 1

percentage form

8 nel esf

Harrls f

Lo

ifla

a representing
rnings that he

used.
suggesteq

‘Ipast the talcula

shoes etc.

the
and
the

, did receive
White’s case

was

the dependants

into
the wife,

how
who
This




all been swept away and the mpdern practice |s to
deduct a percentage from the pet income figufe to
represent what the | deceased would have [spent
exclusively | on himself. The pexcentages | have
become conventional [in the Tense that they are
used unless there is |strikinglevidence to makp the -
conventionall figure inappropriate because thefre is
no departure from the principle that each| case
must be decided on i#s own facts,"

The experience in the United Kingdom has plainly led
the Courts to adopt this mathematijcal formula. Bht we
are not dealing with English |conditions in | this
jurisdiction and|I would |be slow |until we had glined
moxe experlence in this fileld .to adopt a formula sjited
to "English conditions bBut not yet tested in| the
Jamaican milieu. g

We have no statistical dccumulatjon of data in| this
Country to show |what percentage |of salary or wpges,
young apprentice spend |on themgelves, or for | that
matter settled married men with flamilies. Plainly we
have not yet anrived at| a percgntage to whiclj the
Courts may resort as is s ggested in the case cited.

The question for a trigl judge| required to assess
damages in this highly speculative|area, is to discover
on the availabl?eevidenc what proportion of hig net
earnings a (deceased) wdgrkman spends exclusively on
himself to maintain himself at the standard of| life
appropriate to his situation. Sirce we are dealiphg in
this case with afyoung man a trainee, electriclah, we
are in the realm of intelligent |extrapolation. | What
would be the Tﬁceased' prospegts? Would hel get

married and have a family? The Hercentages. of 3§ 1/2°
or 25 were doubtless falr|estimatds in White v. Lbndon

Transport Executﬂve (supra), but there is no rule |to be
extracted from tEe cases prescribing these percenftages
as inevitable formula to |be infl ibly applied t¢ any

or all sltuations. Each case must depend on| its
peculiar circumstances.

The global sum ﬂo be awarded is Lo be moderate fot a
conventional figure. The |deceased in this case whs in
receipt of paltry wages dnd it wds not to be asbumed
that he would not as time went by,| improve in skilll and
accordingly, receive higher wages. Where the judge is
concerned with a young wprkman at the bottom o the
scale in terms of salary,| regard jshould be had t the
principle that démage for |loss of |earnings in the| lost
years should be fair compensation [for the loss suffered
by the deceased in his liffe-time, and not any fofmula
of 33 1/2% or 25%. For to do olHherwise would risult
net in moderate|but in derisory hwards, and would be
compelling the | judge to  engage in the sQblle
mathematical calculations whlch Lord Scarman in Gammell
v. Wilson, counsTlled, should be ekchewed. i

Viewed in this way, I do| not think that the legrned
judge's award was perverse nor wag it arrived at ¢n an
incorrect principle. It was moderate. I would |not;
therefore, disturb the awakd." -
1ile at the end of the day the judgment correctly call§ for
1 assessment by the trial judge of the availablé evidénce,
: seriously misreads both White and Harris, resultingfin a
>ssible diminution in their authority|in critical areds in

|
i
|




spect of which they are |in factf very helpfyl.
ecifically, Carey J.A states that‘ i both cases fhe
urts applied a perdentage formula representing fhe
ceased’s living expenses. In fact, thig was not so. It

true that in White, Webster J. ’concluded that he
.ceased in that case would have| spent a gertain percentgge

his income on himself, but he arrived |at the percentpge
.gure after an assesément of the evidence and not from pny
-econception based on a|"statistical accupulation of datp'.
imilarly, misconcelved [is the reference to the judgment| of
'Conno;'L.J. in Harris,| any reacihg oflwhich will show that

1at the judge was dealiné with|was the percentage formula
iat had become conventipnal in England i7 relation to fgtal
=cident cases, not ‘lost years’|cases. 1In neither case did
he judges in fact apply a percentage formula in isolaBjion
f the evidence and im Harris| in fact| the appeals yere
emitted for reassessment on Gthe basis| of the availgble
vidence.

ut like all heresy, once introduced,' this particular |one
as proved to be difficult to|l dislodge¢ and has had |the
nfortunate effect of [limiting|the attgntion pald in jour

ourts to what is in fact a very important - and, if I|may
ay so, accurate - analysis of the probtj? and its posslible
olutlon in Harris. CoTnsel have not be

free of blame| for

.he perpetration of the heresy and in Godfrey Dyer & Derfrick
wer v. Gloria St.one4 , leading counsell in the Court4 of

.ppeal apparently submitted that the cpurt ought to have
.dopted "the conventional method agproved in Hazrzjis".
eading counsel on tha}other side submitted tFat the cpurt
ught to have assessed|the evidence and|applied the lay to
he facts and that "the| learned |trial judge was right in| not
sing the conventionalf method |approved, in Harris becpuse
his was expressly dﬁsapprovec by thils court in ElEada
organ". Given this %nanimity at the |bar, it is hafdly
urprising that Campbell J.A., |after citing out of confext
he same passage from 0'Connor L.J.'s fudgment dealing pith
onventicnal figures in relatigon to fatal accidents clses
nd referring to Carey J.A.’'s judgmeﬁt= in Elsada. Morgan,
eclined to adopt a copventional method| in relation to| the
ost vyears calculatioﬁ: According to |Campbell J.A., | "no
elevant changes, in iTe Jamaidan milieu since 1986 [;hen
lsada Morgan was decided] have |been brohght to my attenftion
|

o as to persuade me to move from the policy posiftion

dopted in the abovementioned |case." [The irony is, [that

aving sald this, the |learned [judge later in his judgment




then proceeds to summarise the agproach’ to the cplculation

of damages in these cases in a majrer which is not| at all at
n

variance from the approach of O'Connor L.J. in Hanris:

"The principle established for assessing tlje loss of
future earnlngs for| the "lpst years" 1is [irstly to
ascertain flrom credible evidénce what the nef income of
the deceased was at the date|of death. secondly, where
as in this case.%heEE has beén a relatively Jong period

which has plapsed between the date of death and the
trial of the actlon, to estimate the decea
income at the date gf trial by reference to g
the net income beirng earned. at the date of trial by
persons in|a positipn corregponding to tha” which the
deceased held at the-time of his death or by person’s
in a position to which the| deceased might reasonably
have attained. The|average of these two leyels of net

income mayj then falirly be |considered as the average

annual net| income pf the deceased for thg pre-trial
years. The next exercise is to total the penditures
at the time of death which are exclusively incurred by
the deceased to maiptain himself reasonably‘consistent

with his status in |[life.  This is however ¢
of his 1living expenses. In addition
expenditures there |must also be added as
living expenses a| portion of those j
expenses like rent |and elegtricity which £
of calculating dependency urder the Fatal Ag
would be |treated as wholly for the benefit of the
dependants|. When these exglusive living eppenses and
the proportion of |[the joipt 1llving expenses of the
deceased are totallled, this| total sum 1s cq
a percentage of the net infome at the dat¢, of death.
The average net income for pach of the pre-jtrial years

nly a part

to these
art of his
int living
nr purposes
cidents hct

[

is reduced by this| percenthge and only t remaining
balances constitutel lost egrnings for thesp years. A
similar eﬁercise id adopted for the post-frial period

except that the | living | expenses compjyted as a
percentage of the net income at the date pf death is
deducted not from |the average net income| but rather
from the actual estimated |net income at fhe date of
trial."
|
Ng . J
In his judgment Forte J{A., refgrred to the Hartis "method™
as allowing "a percentage of the deceased’s ificome to be
i
applied to exp%nditure jrich he pould have spent| exclusively
on himself, in preferenpce to the method of afjtempting to
assess that fagt by way of avallable evidence"| and he too
followed  Carey J.A. in rejjecting "that method as
inapplicable tP the conditions |existing in thls country".
Morgan J.A. allso reiterated the court’s disppproval of"
Harris.
3

O‘Connor L.J. would certainly be surprised to dfiscover that
several judges of the| Court pf Appeal of Jamaica have
rejected his "conventional methdd" approach in thé “"Jamalcan
milleu", particularly in the 1light of that leafgned judge's
statement towards the end of his judgment in Haxgris that "in
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'ONCLUSION

faving said all of the| above, I pave n¢ quarrell with |the
jeneral proposition that we should txy to adapt |the
srinciples to suit the Jamaican milieu. The only way we|are
joing to be able to do this,| however, is with accufate
information and careful] analysis/. The judges have a rolp to
play by ensuring- that thelr decisions are reasoned |and
demonstrably consistent. Counsel have jas great a role to
play in ensuring that their submissions result from careful
and thorough research.| In this,/ the respective roles dg not

conflict,

C. DENNIS MORRISON

November 23, 1990

but are complementary
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